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BEYOND LEGALISM -

CONVERSION?
Babylonian Talmud Yebamot 47a

1

X TINY TN 9T NiNa* Ndon 731 TI'n

A man once came to R. Yehuda and told
him: | converted myself
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R. Yehuda said to him: Do you have
witnesses? He replied: no. Do you have
sons? He replied: yes.

' LIN7 10" R 70Ty 7 W inTine 21 YR

Jn R ?0ma

[R. Yehuda] told him: You are believed to
invalidate yourself, but not your sons.
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R. Asher b. Yechiel (Rosh, 1250-1327), commentary
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That which he said, “you are believed to invalidate

Israel through relations... for his testimony is worthless
even as regards himself, and if he has relations with a
daughter of Israel he does not invalidate her.

his having personally forbidden himself as a gentile, and
he may not have relations with a daughter of Israel

yourself” does not mean that he invalidates a daughter of

His testimony is only effective in regard to himself as far as
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Responsa Har Tzvi YD # 223
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In principle, he is not even believed regarding
himself... To wit, he is not believed to invalidate
himself but only to be obligated to immerse
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TESTIMONY AND DIVORCE

Rambam, Laws of Testimony 10:1-2, 12:1, 11:6 1 .x*
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The wicked are Biblically invalid to testify...

Who is considered wicked? Whoever violates a sin
deserving of lashes...

One who is invalidated to testify... is invalidated
although he was not warned beforehand and thus not
lashed.

When is this the case? When he has violated matters
that have achieved widespread acceptance among
Jews as sins...

To summarize, any violator regarding whom the
witnesses have sufficient indication that the violator
knew that he was being wicked and willfully sinning, is
invalid

What is the difference between being invalid to testify
Biblically and being invalid Rabbinically? The past
testimony of one who is Biblically invalid is void
although he had not been declared [invalid] in the
synagogues and houses of study.
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Rambam, Laws of Divorce 1:1, 6:7
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A woman can only be divorced with a
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Responsum of Rambam #3
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Query regarding a man who divorced his
wife with a get that was signed and
delivered in front of two witnesses
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After the appropriate waiting period, the
woman married another man and gave
birth to children
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The first husband then became jealous,
and brought testimony (to court) that these
two witnesses are known by the (local)
Jews to be sinners who both do not
perform the commandments, such as
tzitzit, tefillin, sukkah, and lulav and
publicly violate the sin of shaving off their
sideburns and privately violate a sin for
which one is punished with excision.
According to them, these two knowingly
and rebelliously violate these sins such as
sex with a menstruant.
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Accordingly, the first husband wishes to
forbid this woman to the other man and
have the children become mamzerim.
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What should be done in this matter?
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Reply Accepting such people to testify to a
divorce is a basic error, and sinful
witnesses should not be accepted under
any circumstances whether in regard to
monetary matters or to religious
injunctions.
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As regards this woman, if... the testimony
is that the two witnesses were never
warned
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or that the matter of their sin is merely
public rumour
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the former husband must write her a new
get with kosher witnesses, and she may
stay with her husband
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BEYOND HISTORICISM

Changes in the Rules of Testimony?

Sifrei Devraim 188
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From their “mouths” and not in writing or via a
translator
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It is taught: [The Biblical injunction against] “One who
did not relate [his testimony]”, excludes a mute who
cannot speak.
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Why? Let him relate in writing. ...
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Abbaye said: ...for the Merciful One stated: “From their
mouths and not in writing [or via a translator]” [Sifrei
Devarim, 188].

DIND 'ON X710 - DN'ON" K XINNT... ("X .NK
[nop X709 ,02T M90] "[[AINn 'on X71..]

Rabbeinu Tam (grandson of Rashi)
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R. Yitzhak related that Rabbeinu Tam validated the
present practice of accepting written testimony...
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And regarding the teaching that the Merciful required
oral and not written testimony
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a mute is unique since he cannot speak... but another
may testify in writing...
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However, in his commentary to the Pentateuch, Rashi
explained that... [the verse] excludes sending testimony to
court.
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T.B. Gittin 71a {according to R"T}
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It is taught: [The Biblical injunction against] “One who
did not relate [his testimony]’, excludes a mute who
cannot speak {in court if interrogation becomes
necessary}.
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Why? Let him relate in writing. ...

1ano5n JImn Tan'? 710" X0 78NN

Abbaye said: ...for the Merciful One stated: “From their
mouths and not in writing [or via a translator]” {and so
testimony must be open to oral interrogation in the
future}.
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Rabbinic Midrash Changes Biblical Law?

Deuteronomy 17:6

On the basis of two withesses or three witnesses,
he who is to die shall be put to death; he shall not
be put to death on the basis of one witness.
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From their “mouths” and not in writing or via a
translator
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Deuteronomy 19:15-16, 18-20

One witness shall not rise up against a man for any iniquity, or for
any sin, in any sin that he sinneth: at the mouth of two witnesses, or

at the mouth of three witnesses.

If a false witness rise up against any man to testify against him that
which is wrong;... And the judges shall make diligent inquisition:
and, behold, if the withess be a false witness, and hath testified
falsely against his brother, then shall ye do unto him, as he had
thought to have done unto his brother: so shalt thou put the evil
away from among you. And those which remain shall hear, and
fear, and shall henceforth commit no more any such evil among

you.
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Sages Ignore an Earlier Value?

Menahot 30a
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R. Yeshoshua b. Abba in the name of Rav Gidel in the
name of Rav: One who buys a Torah scroll from the
market is as one who grabbed a mitzvah from the
market; if he himself wrote it , Scripture credits him as
if he received [the scroll] at Mount Sinai.
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Rav Sheshet said: If he corrected even one letter,
Scripture credits him for writing [the scroll].

"7V n7yn ,NNX NIX 1798 N0 DX YW 21 X
JAnd 17'%0

R. Asher b. Yechiel (Rosh, 1250-1327), Laws of a Sefer Torah
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And | say that it is definitely a great mitzvah to wrote a
Torah scroll... but that was [the case] in the earlier
generations when they would write a Torah scroll and
learn therein.
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However, today when we write a Torah scroll and
place it in the ark in synagogue in order to read
publicly, e ach Israelite man who can afford to do so is
obligated to write the Pentateuch, Mishnah, Gemara,
and their commentaries in order that he and his sons
may study from them since the mitzvah of writing the
Torah is in order to learn therein, as it is written “teach
it to the Children of Israel to place to place it in their
mouths” (Deuteronomy 31:19)
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And via the Gemara and the commentaries, he will
understand the mitzvoth and laws correctly.
Therefore, these are the actual books that one is
commanded to write and not sell....
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Ashkenazic Jewish read the Torah out loud and pointed at during communal readings (sources in Bet Yosef OH
143:3), and every man from before Rashi’s time read from the Torah scroll at least once per year — on the holiday
of Simhat Torah. [See the sources in 92 'ny ,7">wn 717 200 ToIn ,nuN-nnaw an niT7in Ay onax]. Note that Spanish and
Oriental Jews did not guarantee that every man would get to read from the Torah annually [ibid, 91].



Hukkim: Inexplicable Laws?

Numbers 19

14 "This is the law that applies when a person dies in a tent: Anyone who
enters the tent and anyone who is in it will be unclean for seven days, 15
and every open container without a lid fastened on it will be unclean.

16 "Anyone out in the open who touches someone who has been killed
with a sword or someone who has died a natural death, or anyone who
touches a human bone or a grave, will be unclean for seven days.

17 "For the unclean person, put some ashes from the burned purification
offering into a jar and pour fresh water over them.

18 Then a man who is ceremonially clean is to take some hyssop, dip it in
the water and sprinkle the tent and all the furnishings and the people who
were there. He must also sprinkle anyone who has touched a human bone
or a grave or someone who has been killed or someone who has died a
natural death.

19 The man who is clean is to sprinkle the unclean person on the third and
seventh days, and on the seventh day he is to purify him. The person being

cleansed must wash his clothes and bathe with water, and that evening he

will be clean.
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Baba Mezia 114b

It was taught: R. Shimon b. Yohai says, “The graves of strangers
[gentiles] do not impurify [in contrast to the bodies]...

You are called "Adam” but the strangers are not.
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Mishnah, “Hands” 4:6

R. Yohanan b. Zakkai said {to them}... The Pharisees [also] say
that the bones of a donkey are pure while the bones of the
High Priest Yohanan impurify...

He said to them... The degree of impurity depends on the
degree of affection...
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Tractate “Joy(ful Events)” 6:11
On the first and second day one does not enter the Temple mount.
On the third day, he enters from the left side and circles [the mount]
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Moed Kattan 27b
3 days for crying. 7 for eulogizing, 30 for [avoiding]
washing clothes and grooming.
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Tosefta, Pesahim 6:1-2, 8:9

They said: The Paschal [sacrifice] may be eaten in impurity when...
most of the congregation is impure...

When the Paschal sacrifice is eaten in impurity, one who is impure
from the dead may enter the [Temple] courtyard.
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R. Shimon ben Tzadok, late 13t century

These require washing the hands afterward... One who leaves
the house of the mourner

R. Mordechai ben Hillel, late 13 century

...one who has walked between the dead
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Deuteronomy 12:23 22:1'DNaT
Be strong and avoid eatfing the blood, for the blood is the life Y910 NN DT 2 DTD O M727 P10 N
And you shall not eat the Life with the meat. Y20 DY W9l 7NN N7
Leviticus 17:10-12 -1 KR
Every Life among you shall not eat blood, and DT 22K X7 D22INA 130 130l DT 7KN N7 DN U9 72
the alien among you shall not eat blood.

Tosefta Hullin 7:9 0,7 (YTIRNIPIX) |'71N XND0IN
The [injunction against eating the] limb of a live animal applies to Noahides. N1 21 AN ...aNR "N N Nakx
Deuteronomy 14:21 X2, T' DNAT
Do not eat any disgusting [caracass]... N7 D 1DRN N7
Leviticus 17:15-17 To-10 T KA
And any Life — whether citizen or alien - that eats a disgusting NITX2 N9IYI N72) 72K YK WD) 7|
[carcass] or a torn [carcass]... o o -3
If he does not bathe, he shall bear his sin :iy RY11 YNt X7 N 022! X7 DXI

Hullin 9a X"V 0 |"7In NOon *721 TINN
R. Yehuda said in the name of Shmuel... And these are the N7 [ 7RI LIRMY MR AT NN
laws of [invalid] slaughtering: Pausing, chopping. gouging... ‘nonYy
and porging A1 ...0T7N ,NoNT ,n"nY
Sifrei Devraim (3) Ny X0'® DT M190
R. Eleazar b. Azaryah says... The verse comes... to teach proper M K2 NI AITY 2 ITVIR
conduct, that a person should not eat meat unless he has a craving N7X 202 DTR N K7W YIR T 1'"1'7:
[IAXTN
Makkot 17b 2 TINY TV 9T NIdA Nd0N *731 TIN7N
R. Bibi b. Abbaye said: One who drinks from a bloodletter’s KININT K12 'MYT [KN RN MARDD "2 20 R
horn, violates “Do not eat disgust [yourselves]” (Lev. 20:43) (an ,> Xp'1) "I¥pwn K7" DIYN MW K7 -
Rambam (b. 1137), Foundations of the Torah 4:13 A' 1290 - T P19 MINN *TI0! NId7n 0"am
...[An individual must] know the forbidden, permitted, etc. INWUN DN RXIDIINMNE oKD Y17 [DTR 2N]...
as regards the other [practical] commandments NIXNN
First, for they settle a person's personality ,N7NN DTR 79 INVT 2w Y

AW17 A"pn Yv'OYNY N7man naivn 0Ny Tl
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Second, for they are the great goodness that G-d shared for
settling society
In order to bequeath eternal life...

Cf. Maimonides, The Guide of the Perplexed, 3:27 (trans. Pines) AND Exodus 22:30 — 23:19
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Shabbat — Work and Rest

1. TANAKH
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Exodus ch. 20, Deuteronomy ch. 5
Remember/Make sure to sanctify the day of rest. Six days you shall work and do all your tasks,
but the seventh day is a [day of] rest to the Eternal your God. On it you shall not do any work -
you, your son, your daughter, your male and female servants, your animals, and any
foreigner residing in your towns.
For in six days the Lord made the | ...so that your male and female servants may
heavens and the earth, the sea, and | rest, as you do. Remember that you were
all that is in them, but he rested on | slaves in Egypt and that the Eternal your God
the seventh day. Therefore the Lord | brought you out of there with a mighty hand and
blessed the Sabbath day and made it | an outstretched arm. Therefore the Eternal your
holy. God has commanded you to observe a day of rest.

2. SECOND TEMPLE

Josephus, Antiquities, 16:27

And the seventh day we set apart from labor; it is dedicated to the learning of our customs and
laws, we thinking it proper to reflect on them, as well as on any [good] thing else, in order to our
avoiding of sin.
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No one is to do any work... No one is to indulge in disgusting and empty talk; No one is to claim
repayment of debts. No one is to engage in lawsuits concerning property and gain. No one is to
talk about labor or work to be done the next day. No one is to go out into the field while it is still
Sabbath with the intention of resuming his work immediately the Sabbath ends. No one is to
walk more than a thousand [two thousand] cubits outside his city.”® //No one is to eat on the
Sabbath day anything that has not been prepared in advance. He is not to eat anything that
happens to be lying about in the field, neither is he to drink of anything that was not [previously)
in the camp. If, however, he is traveling, he may go down to bathe and may drink wherever he
happens to be without placing the water into a utensil.... /INo one is to wear soiled clothes or
clothes that have been put in storage unless they first be laundered and rubbed with



frankincense. No one is to observe a voluntary fast on the Sabbath. .../I[No one is to take

anything out of his house, or bring anything in from outside

3. TANNAIM
Mishnah Shabbat 10:3
One who takes an object out with his right hand or left
hand, [held] to his chest, or on his shoulder is liable.

“By the back of his hand” as in with his foot, mouth, elbow,
ear, hair, or shoe — is exempt because he did not take it out

in the way that people carry things out.

Tosefta Shabbat 9:14
One who picks [a fruit] with his hand, whether the right or
the left, is liable;

With one hand, his foot, his mouth or his elbow, is exempt.

One may walk on grass... on Shabbat without misgivings.
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Mishnah Shabbat 7: 2

There are 39 primary [categories of] work:
Sowing, plowing, reaping, sheaving, threshing,
winnowing, sifting,

Grinding, sieving, kneading, baking...
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Tosefta Shabbat 16: 9

Fruit that became scattered, one may pick them up singly
to eat.

If different types became intermingled: one may pick up
them up to eat, or to place on the table, or to feed his
animal.

[However] one who separates them from each other or
picks out the dirt and pebbles, is liable.
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T.B. Shabbat 74a-b

Ulla said: one may sift to eat or to place [on the table] for
that day. But one may not do so for the morrow, and is
liable if he does so.

R. Hisda said: one may sift less than “the amount”
[which could be baked, cooked, or stored] in order to eat
or to place [on the table]. But one may not sift “the
amount”, and is liable if he does so. ...

R. Hamnuna said: one may sift food from refuse in order
to eat or to place [on the table]. But one may not sift the
refuse from the food, and is liable for doing so.

Abbaye said: one may sift to eat immediately, or sift to
place [on the table] for immediate [consumption]. But
one may not do so for later in the day, and is liable if he
does so as if he had sifted to store.
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Capitalism in Light of the Injunction against Taking Interest

1. The Biblical Injunction Against Interest

Ezekiel Chapter 18:11-13, 14-17

...He has eaten [sacrificially1] to the mountains and has defiled another
man’s wife. He has oppressed the poor and the needy, - has robbed and
not returned a pledge, and has raised his eyes to the fetishes; he has
committed abomination. He has lent at advance interest, or exacted
accrued interest—shall he live? He shall not live! If he has committed
any of these abominations, he shall die through his own guilt.

Now, behold, he has begotten a son who has seen all the sins that his
father committed but has taken heed and not imitated them. He has not
eaten [sacrificially] to the mountains nor raised his eyes to the fetishes of
the House of Israel. He has not defiled another man’s wife. He has not
oppressed anyone; he has not seized a pledge or robbed anything. He
has given his bread to the hungry and clothed the naked. He has drawn
his hand back from the poor; he has not exacted advance or accrued
interest. He [who] has obeyed My rules and followed My laws shall not

die for the iniquity of his father, but shall live.
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Exodus 22:24

If you lend money to My people, to the poor person among you,
do not be as a creditor for him; do not exact interest from him.
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Nehemiah chapter 5

1 There was a great outcry by the common folk and their
wives against their brother Jews. 2 Some said, “Our
sons and daughters (are numerous) [we pawn] in order
to get grain to eat so that we may live!” 3 Others said,
“Our fields, our vineyards, and our homes we pawn in
order to get grain to stave off hunger.” 4Yet others said,
“We have borrowed money against our fields and
vineyards to pay the king’s tax. 5 Now our flesh is just
like our brothers’ flesh and our sons are just like their
sons, yet we enslave our sons and daughters; we have
daughters enslaved and we are powerless. Our fields
and vineyards belong to others.” 6 It angered me very
much to hear their outcry and these facts.
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Deuteronomy chapter 23

20 You shall not deduct interest from loans to your kinsman, whether in
money or food or anything else that can be deducted as interest; 21but you
may deduct interest from loans to foreigners. Do not deduct interest from

loans to your kinsman...
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' Regarding the definition of eating as sacrificial eating, see: Exod. xxxii. 6; Judges ix. 27; 2 Sam. xv. 11

seq.; and Amos ii. 7.
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2. Limitations on Debt Collection (for a society in which land is permanently alienated)

Deuteronomy chapter 24

10 When you become a creditor of any sort to your
countryman, you must not enter his house to seize his pledge.
11 You must remain outside, and the man to whom you made the
loan will bring the pledge out to you. 12 If he is a needy man,
you shall not go to sleep in his pledge. 13 Return the pledge
to him at sundown so that he may sleep in his cloth. He will
bless you and it will be considered for you as righteousness
before the Lord your God.
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Shulhan Arukh H.M. 97:23
(based on Mishnah Arakhin 6:3-4)

to collect his debt, arrangements are made for the debtor.

1. Accordingly, the borrower is directed to
bring all his movable property and is left
with:

e food for thirty days,
a year’s clothing... as appropriate to him,

e a chair, a bed with its bedding as
appropriate to him, his shoes and his
tefillin

2. If he was a craftsman, he is left with two
of each of his [necessary] utensils — as in
two adzes and two saws for a carpenter...

3. butif he was a boatman he is not left with
a boat and even a professional Torah
scholar is not left his [Torah] books...
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you [will] lock the door in front of borrowers.
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Shulhan Arukh H.M. 103:9

If after time - and even years - the borrower or the one who has
sold his land without a contract or their inheritors acquire
money, they can pay the lender and remove him from the
land...

If the land was improved through expenditure, the [lender]
collects the expenses, but if it simply rose in value [t]he
[repurchaser] pays only the sum of the debt [or the original sale
price].
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ReM”A H.M. 103:9
There are others who say that if [t]he [lender] invested and
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2 At first glance this rule is problematic since it does not leave the borrower with his wife and children’s food and clothing (ibid:
24). However, this is not actually the case since a lender has no right to any money and moveables that the borrower has
transferred to his own wife or children before the loan’s due date (ibid: 25) and no right to the borrower’s wife’s real estate or

income therefrom (ibid).
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improved the land, it does not return [to the borrower].

2 ]

Igrot Moshe, Yoreh Deah 2:63

| have a novel interpretation of the injunction against interest,
which is absolutely correct (in my humble opinion). The
overwhelming majority of people in this country who deposit
their money in banks, including Jewish-owned banks, [and
receive interest] do not violate the injunction of lending [to the
Jewish shareholders with] interest; a standard loan devolves
into a personal debt from which the borrower is not exempt
although he be penniless; he must work in order in order to pay
the debt and is a sinner if he does not pay....

Ergo, interest is forbidden only as regards a loan that creates a
personal obligation on the borrower. However, as regards a
type of "loan" which creates no personal obligation to pay — just
a lien on assets — there is no issur ribbit. Thus, there is no sin
in Jewish-owned [incorporated] banks paying interest since the
owners carry no personal liability.

However, this reasoning does not permit an individual - who
incurs personal libality - to borrow from a Jewish bank.

20 In'o 2 1"I' nwn nNax n"1Y

N'2M IO "IV WITN "MK 'IX NI 72X
NANT XY DT 1272 ,X1T7 N2 MyT? KNl
71NN 'NIFTAL [NTIYA 'NIN 'WINRT

1782 VY921 PIXA 701 'INNY 1NN Y7001
7w DNW 7282 D2 W' 7R 0" INNIY
2V XO'RT N'AN NI0KR Y A |'RY DTN
XJ'NX 1 NI DNOT DIvN ,NI7TNI i

17 I'NW X - D170 7w 1912 7Y W'Y QD T
NYIY 1I'RW 1T NI 72X ...07w%7 AN - DI
[V NID DI ...07W7 DTRN 912 7 2I'n DIY

7w 07920 Q1AW X7YNKA IN1FTNAY D'71aN
DNMIYA INNY 17X7 DI7D 271NN DI'N 22720
NIyn 7IxaN1 AN K7W DT DX 9K 72''2N
NIN 7IN2ANWI QX NN NI0'R K'Y PIY 07w
MDY 7'Win 1'R DT 0Y0 7aX L9 Y
NI7N DR D78 7 RINWD 7a8aNN DY
.07W"7 ...91a0 TIAVWY I'7V W'Y '019 WK KIN

4. The Rabbinic Alternative to Interest-bearing Loans

Baba Mezi'a 104b

The Nehardeans said: An ‘iska is a semi loan and a semi trust, the

Rabbis having made an enactment that is satisfactory to both the
debtor and the creditor.
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Rashi idem

Half the capital value of the stock is a pure loan for which the trader

bears full responsibility; the other half is a bailment, so that the
investor bears all risks of depreciation.
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5. Heter Iska
Background:

Tosafot BB”’K 102a sv “Ha-noten Maoét”

If a person provides money to another for half of the profits on the
condition that “you shall lend them against gold and silver pawns that
will be guarded [safely] in the ground, and if you act differently you

will be completely obligated and any loss is yours”... this is not

[considered] interest... because if [t]he [borrower] had not changed
his mind, the monies would not all be his responsibility but [rather
would have been] divided both as regards profit and loss as [an iska:]

half-investment and half-loan.
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Geonic Responsa - Early Geénim chapters 119, 141
Responsa of R. Meshulam [b. Kalonymous]...

Reuven... needed... money and said... to Shimeon... “|
have a pawn from lending to a gentile with interest...”

This is permitted because the pawn was from a gentile and
Shimeon will receive his portion of the interest from the
gentile...

And if the pawn is not redeemed, Reuven and Shimeon will
each collect their proportion [of the sale price].
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Commentary of RaShBa”M to Bava Meziah

...Is... it forbidden for a Jew to direct his gentile slave to take
an object and pawn it... by another Jew with interest?...

My grandfather [Rashi] asked this of R. David ha-Levi who
permitted it... because the Torah only forbids interest paid
from a [Jewish] borrower to a [Jewish] lender.

Rashi [accordingly] acted permissively, but [his conscience]
was unsure [and troubled] in this matter,

And G-d forbid that one should act permissively in this matter
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Rabbeinu Tam (as cited in Or Zaruad)

This is quote from Rabbeinu Tam of blessed memory: “It appears
to me to be completely permitted and [even] a superior mitzvah to
provide sustenance to [fellow] members of the covenant — that a
borrower and lender [are permitted the following arrangement:] A
borrower may provide a gentile, including his own slave or
maidservant, with an object to pawn with an interest from a given
Jew for any sum of interest as long as the pawn covers the whole
debt as is the normal pawn broking practice....

The borrower will accordingly have no business with the lender
because the gentile is the only one who can reclaim the pawn. ...
This is not a deceit[ful circumvention of the law] but rather valid law
for the lender has no claim against the borrower|'s person], for the
borrower and lender have no business with each other.

Thus one who wishes to act kindly does so, while the cruel person
[acting within the minimal requirements] does not pity.>
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Siftei Kohen 167: 1
If the lender does not trust the borrower's word regarding loss of
capital or even of [projected] profits, he may add a clause into the
contract
1. that the borrower will not be believed regarding the
loss of the capital except through two renowned
and reputable witnesses
2. nor of the profits except through a severe oath.
However, one may not write that the borrower will not be believed
regarding the profits except through witnesses for that is actual
ribbit.
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6. Conclusion*

Mishnah Bava Meziah 5:11

The following violate the injunction [against interest]:

The lender, borrower, guarantor, and witnesses

The sages say, even the scribe [ who draws up the contract]
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Tur, Yoreh De'ah, chapter 160

[The reason that] even the borrower, the payer of the interest,
sins [in the injunction against interest] in spite of the general
rule that one may destroy one's own assets, is because the
sin [of lending at interest] is so common.
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% Cf. R. Yisrael Meir Kagan's comments against the permitted use of a heter iska (Ahavat Hessed 2:15).

4 According to leading Haredi sages, heter iska loans are acceptable in Israel for personal loans (such as overdrafts on
accounts) but only as long as the interest is comparable to the interest a bank would charge for a commercial loan.
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BEYOND LEGALISM - 2

Are Legal Categories Manipulated?

Eating a Small Quantity of Matzo

Sifra, Tzav 10:4

Since less than the volume of an olive is not punishable,

perhaps it is also not forbidden.
Therefore, it says “Any”...

(T) ' nWID I¥ X190

701 p'Rw nON NN L7100 L
MINTR 7702 't X7 vy

L'

Yoma 73b

[Regarding] half the measurement, R. Yohanan says it is
Biblically forbidden. Reish Lakish says it is Biblically

permitted.
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Responsum of R. Joseph Chaim b. Elijah al-Chakam
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Question: A sick individual was warned by
the doctor to not eat matzah nor drink four
cups of wine at the seder... but the doctor
said that minute amounts would not hurt him.
Thus they asked if he must eat the minute
amount as... a partial mitzvah, or else since
he is not eating the required size he has
[fulfilled] nothing...
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Answer: In a shiur | delivered... | brought
proofs that a commandment cannot be
fulfilled partially. However, the proofs apply
only when that part cannot be combined [with
a future part]. After all, it is well known that
one can be liable for a partial violation only
when that part can be combined with another
— as mentioned in (T.B.) Yoma 74(b). ...
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Now, in this case, it appears that this [minute
amount] is fit to combine since the matzah is
immediately before him and he is able to eat
(except that the doctor warned him to not do
so, but if he ignores the doctor’s words he
can complete the size of an olive.
Furthermore, the doctor may retract on that
same night based on this individual’s pulse...
Thus this is considered capable of
combination if the doctor permits or this
individual ignores the doctor and completes
[the required amount]). Thus because one
can validly fulfill a commandment partially
when it is fit to be combined, this individual
fulfills a partial mitzvah.
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BEYOND LEGALISM -3

Are Substantive Issues Debated through Technical Legalistic Categories?
Mamzer and Shifha Canaanit

Deuteronomy 23:3

A mamzer shall not enter G-d’s congregation, even
the tenth generation shall not enter G-d’'s
congregation
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T

Shulhan Arukh, Even ha-Ezer 4:18

A [kosher] Jew who married a mamzeret or a
mamzer who married a [kosher] Jewess, the child
is always a mamzer.
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Mishnah Kiddushin 3:18

R. Tarphon says, mamzerim can be purified

How? If a mamzer married a slave, the child is a
slave. If he frees him, the son is a free born
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R. Mordechai Yaakov Breisch (b. Poland, 1896)
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As regards the fate of mamzerim who cannot
marry a kosher Jewess since they will thus both
violate the injunction against a mamzer entering
the congregation of Israel... and increase the
number of mamzerim in the Jewish people
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If he marries a gentile woman, the children will
not be mamzerim but he himself will violate a
serious sin every time he has sexual relations...
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...that will be compounded by the Biblical
injunction against a marital relationship.
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Marrying a convert is permitted, but the children
will not be purified from mamzerut.
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If so, what will be the fate of these unfortunate
people — who if they will remain unmarried will
obviously come to violate serious sins.
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Thus, the rabbi asks whether one can permit
them to have a [halakhically defined] slave
woman when the government does not actually
recognize any type of slavery.
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Answer: The contemporary question is whether

acquisition of a slave is halakhically valid today when

the government does not recognize the acquisitio
slaves...
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And although it is obvious that if a gentile were to
convert in a kingdom that forbade conversion he would

be a Jew...
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We can distinguish between the cases since

acquires slaves for servitude, a monetary issue,
that if the economic transaction is invalid there is no
slave as regards the injunction [against marrying

gentiles]....

one
SO
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As we have seen that the status of a slave woman who

was acquired according to Judaic norms
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immersed for slavery — against the law of the land —
has been debated
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And even the position that the law of the land overrides
is a rabbinic ruling that leaves the action valid on a
“Biblical” level....
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And one can also argue that inasmuch as the [Jewish
man’s] intent is not to actually acquire her for servitude
but rather in order to remove the injunction in order to
marry her... all opinions would allows us to ignore the
law of the land, just as we do in regard to conversion...
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And we know... how much the rabbis in all generations
strove to permit daughters of Israel that they need not
remain chained [without real husbands], and even
relied on minority opinions...
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All the more so in our case... since a man’s pain is
stronger and he may come to commit serious sins...
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R. Yitzhak Yaakov Weiss (b. Poland 1902 — d. Israel 1989
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Regarding the matter of not permitting a mamzer to
purify his children via a slave woman.
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Answer: regarding the question whether the
category of slaves exists today when it is in violation
of the law of the land there is a rabbinic debate, and
so we must be strict regarding this Biblical injunction
[against marrying a gentile woman]...
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Although if we had the right to decide, | think that the
correct view is the one that holds that the law of the
land is irrelevant...
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Accordingly, | suggest the following solution that will
allow a mamzer to marry such a woman based on an
either-or argument and will permit the children de
facto...
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To wit, he can consensually acquire the gentile
woman to become a [semi-]Jewish slave woman with
attendant mitzvah obligations...
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And afterward she will personally accept all the
commandments and immerse as a regular convert in
front of a court without her master’s permission...
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So if she is actually a slave and acquired by the
master the conversion is meaningless, since she
could not convert without his permission... But if she
is not acquired the conversion is valid.
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If so, a mamzer may marry her since she is either a
slave woman or a convert.
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As regards the children, if the mother has the status
of a slave they may enter the congregation after they
have been freed, and if she is a full convert then they
may not do so...
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But since the [status of the] children is a de facto
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situation [Tay'Ta], and the view that permits [purely
legal slavery] is more convincing, we may rely on the

lenient view.
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Regarding my respected mechuten’s suggestion to acquire
the slave woman for cohabitation alone - and not for any
work or service, in my opinion that would not be considered

an acquisition of a person [halakhically].
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The reason that this suggestion [of
acquiring slaves] has not been carried out
is because the sages were worried
halakhically and policy-wise.
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Regarding Halakhah, this acquisition of a
slave is merely a legal fiction to override a
Biblical injunction, and so according to
many authorities is forbidden. And
although we do sometimes permit legal
fictions regarding Biblical matters, we
sometimes do not, and so we cannot
introduce any new fictions.
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Regarding policy, there are people who
desire to convert insincerely but are
stopped by the serious examination, and
they may be advised by lawyers to be
acquired as slaves who do not have to
accept all the mitzvoth, and then they will
be freed by their masters without having
accepted all the mitzvoth.
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We require this [two-step process] even if the
mamzerim are Torah observant and careful to
truly accept the

acquire a woman who will
commandments
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because we fear the situation that R. David b.
Zimra (d. 1573) faced, of “slaves” who do not truly

accept all the commandments.
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And although my mechutan argued that this legal
fiction [of simply acquiring slaves against state law] is
no different than conversion [against state law], this
actually differs even from conversion motivated by a[n
external] reason since such converts truly wish to

convert
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— as opposed to the man who does not truly desire to
own a slave woman who is his property forever and
who cannot be released without a document of

release.
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The Human Need to Retain the Forms of Norms

Background: What do We Mean by Mimetic Norms?
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in Scripture is one that is dying

We already explained that the torn animal (terefah) referred to | nowvAwW Nni7OxN NIO'R NR7NA IR 12D
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These enumerated wounds make the anima a terefah
although contemporary medicine can cure the animal.

You have only that which the sages enumerated as it Jnn
says “According to the Teaching that they will teach | nnimn '@ 2y nxaw omdn NY an X79x 17 'R
you.” QNP wR
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... and even contemporary treifot which survive.

This should not surprise since G-d created cures for
treifot, too, except that they were not revealed in all
generations and in all places...

And the Sages were given the responsibility to
establish the treifot during the two thousand years of
Torah; Rav Ashi and Ravina were the end of teaching
and we have no new Torah after them.
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local contemporary [practice]

The exemption for acting inefficiently obviously depends on | 72T ...7* AnX? nwiva ..109T XNT DKM
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considered direct action and not indirect

When the work is normally done indirectly, that is | 2y nniwy%? "722qw 732 NdXMN NTW a"n0a...
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| Since this is the normal way, it is called work and not indirect | X0 X271 09KM "pn 0T pY o |
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in a sin-offering.

From here we learn that one who plows by directing a
steam or electric engine into the furrows, and not man-
power, is nonetheless actually plowing and is obligated
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First Reason - The Desire for Truth
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in the Divinity of the Torah

Since G-d knew that some Torah laws would | 702 1D0X' NN NXT 'VOWNYW AN DI7RN VT TWUKRD
have to be dropped or added on based on | ,0uavn n NN 971 DWITNNT NINREAN 970NN 97 AT
circumstances, He warned against adding or | a1 nomn A 't ,DN¥PR YDA DNXp 7V 9oy
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that he can be taught to speak!

speak, it must all be the same.

If so, we would say that the Talmudic sages erred as regards | Nn7'2n1 on 1vo 0"wn '"MONY XN1 |> OXT
the law of a deaf-mite, G-d forbid, because they did not know | 17077 Wwoxw w1 X?w 72w2 won '12

Thus, one must say that this rule that a deaf-mute is not | nwn%? nd7n 2a7m N7 N7 X P Wi
mentally competent and is exempt from all commandments, | "NINN @ VDI NYT 2 'K WINW 10N
was recived by Moses at Sinai. Thus, since He did not ,NHxXnn 7on
distinguish between whether or not they taught [the person] to | ,x7 IXx 7217 MY 2 7' X DI
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In spite of the Divrei Malkiel... | think that before
they knew how to teach the [deaf-mutes] and to
develop their minds as we now know, the [deaf-
mutes] were truly similar to imbeciles — but not in
our times
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R. Joseph Ber Soloveitchik (1903-1993), Halakhic Man

Maimonides’ attempt at rationalization [of mitzvof].. brought forth a historical controversy that embroiled all
Jewish scholars of that epoch... While we recognize his opinions on more complicated problems such as
prophecy, teleology and creation, we completely ignore most of his rational notions regarding the
commandments. They are essentially, if not entirely, valueless for the religious interests we have most at
heart... [since] in rationalizing the commandments genetically, Maimonides developed a religious
“instrumentalism”....
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The source of the divisiveness of the evil
inclination is from the divisiveness in the holy —
the debates of tannain and amoraim wherein
some forbid and some permit — which divides the

heart and implants heresy. ,

Thus when one corrects the holy divisiveness via
the fixed laws that bring decision and peace to
the rabbinic debates, the divisiveness of the evil
inclination disspaears and one can then serve G-
d with all his heart, with both inclinations.
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Second Reason — The Desire for Religiously Significant Practice
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Question A woman who was a captive but regarding
whom another captive woman testified that she is pure,

may she marry a kohen?

Behold Since contemporary kohanim are of doubtful
status and a captive is merely forbidden Rabbinically, we

rule that a doubtful rabbinic violation is permitted
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G-d forbid that we should impugn our contemporary kohanim,

and that our first-borns should be unredeemable
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“You shall eat it with matzah and herbs”; it is a
mitzvah to eat them together... “Eat it” teaches
that none hinders the other
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| Rava said: Matzah today is [still] Biblical

22



2 Tiny N7 97 ninan Ndon 721 TINn

...in the name of R. Yohanan b. Nuri: If he has no royal blue he

hangs a white [thread]

DIYN TNRY N1 " DY NIk oy’ a0
A PN 21 DIvn R Y70 'orr 1
J2%7 7'on NN 17 N NN

N TIny N7 9T NiNIn NJon 712 TIinn

Rabi says that they do hinder each other
And the Sages say that they do not.
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Bread is covered on top and on bottom as a sign of the mann.
For if not, it would suffice to cover the bread from on top and to

place the bread directly on the table.
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Third Reason — the Desire to Maintain Connections to the Past

The local custom should not be changed even as
regards unaccustomed tunes
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since this affects the conmmunity’s focus
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May G-d remember the holy rabbis in Israel and Bavel
and the Exilarch and judges with grace, kindness, and
mercy
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Fourth Reason — The Need to Participate in a Plausibility Structure
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One should recite the confession as it is written in the
siddur and not remove oneself from the community by
correcting it to state the lenient before the severe

For on these holy days it is more critical to include
one’s payer in the congregation and not make an
impression of separation.

And even during normal days one should not do so for
one finds G-d’'s redemption and peace in the multitude.
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If we were commanded to each fulfil the Torah as we
understood best, the result would be a destructive creation of

multiple Torah-s.
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Fifth Reason — to maintain a sufficient group size

Ecclesiastes 4:12

Though one might overpower one [who is
standing alone], two can defend themselves.
A triple[-braided] cord is not quickly broken.
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Midrash Tanhuma (Buber) Nitzavim, ch. 4

If a person picks up a bundle of reeds can he break them at
one time? But if he takes [them[ singly, even a child can

bresk them.

So, too, you find that Israel cannot be redeemed until they

are one cluster.
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The Qualities of a Decisor (Posek)

Talmud - Mas. Horayoth 10b

1.

‘Ulla said: Tamar committed adultery (Genesis) and
Zimri also committed adultery (Num. XXV, 6ff). Tamar
committed adultery and kings and prophets descended
from her; Zimri committed adultery and through him
many ten thousands of Israel fell.

R. Nahman b. Isaac said: A transgression with good
intent is more meritorious than the performance of a
commandment with no intent; for it is said, Blessed
above women Jael be the wife of Heber the Kenite,
above women in the tent shall she be blessed (Judges
V, 24). Who are the women in the tent? Sarah,
Rebeka, Rachel and Leah.

But this is not so! For did not Rab Judah say in the
name of Rab: Let a man always engage in Torah and
the performance of commandments even though his
motive may be ulterior, because even ulterior motive
will ultimately lead to disinterested [study and
performance]?

Say. ‘Like the meaningless performance of a
commandment.’

R. Johanan said: That profligate (Sisera) had seven
sexual connections at that hour; for it is said, Between
her feet he sunk, he fell. he lay etc. (Judges V, 27)
But, surely, she enjoyed the transgression!

R. Johanan said in the name of R. Simeon b. Yohai:
Even the favours of the wicked are distasteful to the
righteous.
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Mishnah Negaim 2:5

A [priest] may examine everyone’s blemishes except his
own — R. Meir says not even his relatives’ blemishes

A person may release eveyone’s vows except his own —
R. Yehudah says not ecen his wife’s vows that do not
affect him

A person may check all firstborn except his own
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Eruvin 63a
Rava said: a Torah student may check his own
knife.
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Rambam’s Commentary on Negaim 2:5
The Halakhah is according to neither R. Yehudah
nor R. Meir
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R. Shimshon of Sens, Negaim 2:5

One must distinguish between permitting that
which was forbidden and permitting that which
may have become forbidden
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ShU”T Meishiv Davar 2:9 U n'o 1 P7n MATA'WYN N"IY
1. Some create dissension or DTN DX QTN IR DRI7nn nwy .. .1
persecute another as an act of NNV KDY YTI'Y A"UR ,NIXN WY
righteousness; although they SINYM DX 9IMY IX DRI7NN NIYy?
know that these actions are DW7 "N NNYY NNy XInY awnn n"in
forbidden, they consider it to (2"2) T2 RV'RTOIL,NNDW 7 niXn
be a transgression with good ,1D1 N7 NNy n71ma

intent for which they will N7V [luxID 'Xan 0'XIN QY O TU1 2
receive reward... 112 DY XN'XTII,L 770 DAy nnixn nant
2. But this has two conditions. NNY7 NNy NNYYY NN nNanvay Ly
The first is that the perpetrator | xnx ,''D1 n'ayn 9nnn X XN nwpni
should have absolutely no N2V NIYY'7 ANYI DNNY A"UXT
enjoyment/benefit from that NN DX n"on xrerT 21"179 DIlwn
sin as the Talmud says NN X7 1T 01'ayn /n1ny/ nm
regarding Yael... for although .NNYY NNvn NNt NIoRT L 77
the sin... was permitted... she | 1r 2112y %1 DX 2wn7 w'w nun 'xan .3
would not have been IT NIXN 1227 A9'T IX DpI7NNT
praised... 2"tn NaT N7, AT Y AYW'Y awnny
3. The second is to calculate NXIN DIY DNY7 'RY ' ,DI¥] D7wiInn
whether this sin is ,ANYY IT DNV NYIVY nna
worthwhile... in light of the V2'w nixn 7090 Y"w nawn ik d"nne 4
mitzvah that he calculates will 7' ,nIxnn N 72w ndw T Y
thereby result... , MDY 7V M ™y yarw ToONNw NI
4. ...and [to weigh] the intended NTO9N TA2 ['DNY NNYT7 111V DY
gain of this righteous sin 2 "NX Yy
against the resultant loss...
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Novellae of the Rashba on RH 16a
Why do we blow shofar seated and then
again when standing [and reciting the
amidah]? In order to confuse Satan.

The Tosafists challenged that this
violates “Do not add”...

And they answered that the injunction
does not apply to the repetition of a
mitzvah...

However, the challenge itself is invalid
since the injunction applies only to
additions made by an individual... but not
to that which the Sages decreed as
needed

For the Torah itself commanded to “obey
the teaching that they will teach you”
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